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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

FIRST APPELLATE DISTRICT 

DIVISION FIVE 

DONALD C. MARRO et al., I 
Plaintiffs and Appellants, A104139 

v. 

FRANCHISE TAX BOARD, 

Plaintiffs Donald C. Marro and Lillian S. Clancy appeal from a judgnlent of 

~lisnlissal \\~ith pre-judicc entered in 15vor of dcl'cndrlnt I-rnnchise Tax Board (FTB). after 

rllc tsir~l court si1st;lillcii ctclni~rrcss to plrlintil??' lisst arllcr~rlccl complaint \vithout Icrl\.c. lo 

(San Francisco County 

Defendant and Respondent. 

;~ l i~cnd.  'I'hc trial court concluded th~lr [he c;iiiscs ol';\ciiorl seeking ;i refund o1'~ases a~lcl 

1 1 1  I i  r I c i i ~ i t  s 1 i t t  0 1  I .  \\ c :I:SCC :IIIII r~l'lisill tllc j~~dgli ic~l t  0 1 '  

Super. Ct. No. CGC 02-414788) 

clislnissal. 

~ ~ t \ C K ( i l ~ O l j S l )  

I'lain~ilt's. husbrlnd rind wil'c, brought this acrio~i ag;lirlst thc l T 3  sceking a refund 

01' ccrtain dispiitcd taxes paid to thc FTB li)r t n s  yt'tirs 1903 and 1994. I'laintiffs also 

sought declaratory relief to determinc whether intcrest o n  thc disputed tascs could be thc 

SLII?~CCL 01.a state tax lien while their suit fix refiind \\.as pending. 

The first amended complaint alleged that in October 1996 the Internal Revenue 

Service (IRS) rnade a finding that plaintiff5 owed lases and interest for tax years 1992. 



1993 and 1994. Although not conceding that they had done anything improper, plaintiffs 

consented to the IRS finding on October 16, 1996. Plaintiffs did not notify the FTB of 

the changes to their federal tax returns. According to plaintiffs, they relied on the IRS to 

noti@ the FTB under the Internal Revenue Code (26 U.S.C. $ 6  103(d)). 

Sometime in 1998, after the two-year period for appeal of the IRS finding had 

expired, plaintiffs discarded the paperwork related to the IRS finding and the changes in 

these tax returns. On June 25, 1999, the FTB mailed plaintiffs two notices of proposed 

assessment (NPA's) for tax years 1993 and 1994 that were allegedly predicated on the 

IRS finding and the changes to those returns. On July 3, 1999, plaintiffs delivered to the 

FTB a notice of protest for these NPA's. Plaintiffs asserted that collection of the taxes 

assessed in the NPA7s was barred because the limitation period for the pertinent tax years 

had expired. The FTB disagreed, contending that the limitations period for the pertinent 

tax returns had been suspended by Revenue and Taxation Code1 section 19060 (Stats. 

1993, ch. 3 1, $ 26, eff. June 16, 1993, operative Jan. 1, 1994, p. 2 17), and, hence, that the 

NPA's could have been issued at any time. 

Plaintiffs paid the alleged taxes due the FTB and applied for a refund. which was 

denied. The State Board of Equalization also denied plaintiffs' administrative appeal 

after finding that the notices of proposed assessment were timely issued and that 

plaintiflk lind l'ailcd t o  sho\v the assessments \\rere erroneous or that equitat~lc estoppel 

S I I O L I I ~  apply 

I'l:tintil'l.; thcn lilctl thc current suit lor :I reli~lid in superior court. 'I'hc ,F'1'13 

demurred to tlic lirst amended coluplaint asserting that. under scclion 19000. the l7'rB had 

~lnlimi~ud timc to issue the NI'A's because plaintiffs had liiled to notify l-I'L3 of thc 

clianges to their 1993 and 1994 i'ederal tax returns. The FTB noted illat section 18621 

All undesignated section references are to the Revenue and 'Taxation Code. 

We are mfurc that thc sections of the Revenue and Taxation Code we examine in this 
case undenvent legislative revision in 1999 (Stats. 1999, ch. 987, 9 4 et seq., eff. Oct. LO, 
1999), after the events which gave rise to the dispute presented in this case. We examine 



(Stats. 1993, ch. 877, tj 23.1, eff. Oct. 6,  1993, operative Jan. 1, 1994, p. 47 12) requires 

California taxpayers to report to the FTB any change or correction made to their federal 

tax returns within six months of the final determination of the change or correction. 

Section 19060, subdivision (a) stated that "If a taxpayer fails to report a change or 

correction by the Commissioner of Internal Revenue . . . , a notice of proposed deficiency 

assessment resulting from the adjustment may be mailed to the taxpayer at any time after 

the change, correction, or amended return is reported to or filed with the federa1 

government." 

The trial court agreed with the FTB's position and sustained the demurrers without 

leave to amend. This appeal followed. 

DISCUSSION 

I. Standard of Review 

"A demurrer tests the legal sufficiency of the complaint . . . ." (Hernandez v. City 

of Pomona ( 1  996) 49 Cal.App.4th 1492, 1497.) On appeal from a dismissal following an 

order sustaining a demurrer, we review the order de novo, exercising our independent 

judgment about whether the complaint states a cause of action as a matter of law. (Moore 

11. Regei7f.r qf U~liversip of Calijbrnia (1990) 5 1 Cal.3d 120, 125; Desai v. Far~ners Ins. 

E.YC/IC~~ISC (1996) 47 CaI.App.4th 1 110, 1 1  15.) We assume the truth of all facts properly 

plcadcd in tllc co~npluint. as \\tcll as those that may be implied or inferred from thc 

c s j ~ r ~ s s  '11 I c ~ ; ~ I ~ c ) I I s .  ( f11~111k 1'. K i l - l ~ l m  (1 985) 39 Cal.3d 3 1 1 . 3 1 8: M~~rshall 1.. C;ihson. 

l)r//r/l LC ( 'I.IIIL./~L'I. ( 1005) 37 C;1l.App.4th 1397. 1403.) "We do not. howcvcr. assumc thc 

truth 01' contcntii)ns. deductions or conclusions ot' (act or law. [Citation.]" (A,ho~.c, at p. 

125.) When ilnalyzing a demurrcr we look "only to the face of the pleadings and to 

matters judicially noticeable and not to the evidence or other extrinsic matter. 

[Citations.].' (K~licko-hocker 11. City of Stocklon (1988) 199 Cal.App.3d 235, 139, fn. 2: 

scc also 5 Witkin. CaI. I'rocedure (4th ed. 1997) Pleading, (j 900, p. 358.) 

the issues before us based on the wording of those sections as they existed in October 
1 996. 



We are "not bound by the trial court's construction of the complaint." (Wilncr 11. 

Sunset Lifi? Ins. Co. (2000) 78 Cal.App.4th 952, 958.) Rather, we independently evaluate 

the complaint, construing it liberally, giving it a reasonable interpretation, reading it as a 

whole. and viewing its parts in context. (Blank v. Kinvan. supra, 39 Cal.3d at p. 3 18; 

Lazar v. Hertz Corp. (1999) 69 Cal.App.4th 1494, 1501.) We must determine de novo 

whether the factual allegations of the compiaint are adequate to state a cause of action 

under any legal theory, regardless of the title under which the factual basis for relief is 

stated. (Qzlelimane Co. v. Stewart Title Gzcaranty Co. (1998) 19 Cal.4th 26, 38; Blank. at 

p. 3 1 8  Lazar, at p. 1501.) 

TI. Tlie lVPA's Were Timely 

Plaintiffs consented to the IRS adjustments to their tax returns for 1993 and 1994,2 

and do not contest that they would have owed additional tax to the FTB if the NPA's had 

been issued within two years after the IRS issued its adjustments to those tax years. 

Instead. they contest the FTB assessments based on their assertion that the WA' s  were 

untimely. 

The Revenue and Taxation Code requires notification from a taspayer in instances 

\vlicre the taxpayer has undergone a federal audit that has resulted in adjustments to the 

trtspr~\.t.r's federr11 tax liabilities. Section 18622. suhcii\.ision ( a )  provided: "TI' thc 

,111ioi111t 01' ~ r o s s  ~ I I C O I I ~ C  or dccli~ctio~ls for ;in!. ! C;IS 0 1 '  ;in! lasp:t>.cr ;is rcrilrnccl to tllc 

I iliircci Stritcs I't-casur>. I)cp:irtlncnt is changed o r  COI.I-CCICLI I)!. tllc C 'on~~i i i s s i~n~r  0 1 '  

Il~tc.rn:il 12c\~cnilc or otlicr olficcr 01'  tlic I Jlii~c~l St;~rc'.'; o r  ol1lc.1- co1llpctc111 ;~i~thorit>.. . . . 

~ l 1 ~ 1 t  [:isp:~!.cr s11:1Il rcpor[ t l~c  cJ1;111gc or corrcctio~l. . . . \\ i t l i i ~ i  six 11101itl1s ;ilicr t11c Ii11;il 

Ikdcrril determination 01' thc chiunsc or  correction . . . . or ;IS rccli~ircd by 1l1c I~~rancllisc 

']-:IS I3oan1, rind sllall concede the ;iCcuracy 01' thc clclcrminalion or state tvhcrein il is 

erroneous . . . ." (Slats. 1993, ch. 877. $ 23.1. sz~pi~r. 11. 17 13.) 

- 

2 FTB's request for this court to take judicial notice of' plaintitf's- signed consent to thc 
IRS rtd-justnlents to their 1993 and 1994 tax returns is granted. .(Evid. Codc. $$ 452. 
subd. (c ) .  459.) 



Here, it is undisputed that plaintiffs did not report the IRS adjustments to their 

1993 and 1994 federal tax returns within the six-month period prescribed by section 

18622. Instead, plaintiff$ assert that they "relied on the IRS to noti@ the FTB" of the 

changes to their federal tax returns. Section 19060, srrbdivision (a) provided that "If a 

taxpayer fails to report a change or correction by the Commissioner of Internal Revenue 

or other officer of the United States . . . or fails to file an amended return as required by 

Section 18622, a notice of proposed deficiency assessment resulting from the adjustment 

may be mailed to the taxpayer at any time . . . ." (Stats. 1993, ch. 3 1, $26, supra, p. 2 17, 

italics added.) Thus, the plain language of section 19060 provided the FTB an unlimited 

time to issue the NPA's covering these IRS adjustments. 

Plaintiffs argue that section 19060 is inapplicable, claiming that the section does 

not operate to revive an action that had already become time-barred under two other 

statutes of limitation within the Revenue and Taxation Code-sections 19057 (Stats. 

1993, ch. 877, $ 27, eff. Oct. 6, 1993, operative Jan. 1, 1994, p. 4716) and 19059 (Stats. 

1993, ch. 878, 8 6 ,  p. 4749). Neither of these sections supports plaintiffs' position. 

Section 19057, subdivision (a) provided that "except as otherwise expressly 

provided in this part.'' a deficienc). assessment "shall be mailed to the taxpayer within 

liwr >.cars aftcr the rcturn \\.:IS tilcd." (Stats. 1993, cli. $77. $ 27. .vlrpl-tr. p. 4716.) Since 

~~ccttotis I0057 ii~icl  I9000 ;[rc cotit;~i~ic~i i \ . i t l i i ~ ~  t11c S;IIII' 1~1rt 01. tlit R C \ , ~ ~ I L I C  AIIL! 

I'axarion Code go\rc.rtiing dclicicncy asscsstncnts (nil.. 2. pr. 10 7. ch. 4. art. 3. $9 1903 1 -  

10007). rllc plain langt~agc ol'..;c.c~ion 19057 s~~l,ortjina~cil Ii111it;ltiuns pcriod to scction 

1 llooo. 

Section 19059 providcd that il '  a taxpayer rcportccl a cli;ungc or correction in tlic 

taspa!.cr's tkdcral tax rcturn by the lIlS to the I:-I'D \vitIiiti six months of the change or 

correction, then .'a noticc of proposed deficiency assessment resulting from those 

acj.justrnents may be mailed to the taxpayer within t\\lo >.cars liom the date when the 



notice is filed with the [FTB]. . . ."3 (Stats. 1993, ch. 878, § 6, p. 4749.) Hence. under 

section 19059, plaintiffs would only have been entitled to avail themselves of this two- 

year statute of limitations, if they had reported the October I996 changes to their federal 

tax returns to the FTB within six months of the changes. Since plaintiffs did not do so. 

section 19059 is inapplicable to their situation. 

Plaintiffs argue that they were entitled to rely upon the IRS to notify the FTB of 

the changes to their federal tax returns pursuant to the Internal Revenue Code (26 U.S.C. 

$ 6 103(d)).-' According to plaintiffs, this section statutorily obligated the IRS to stand in 

Effective October 10, 1999, section 19059, subdivision (a) was revised to provide that 
if notification of an IRS adjustment to a taxpayer's federal tax return is received by the 
FTB porn rlte IRS witrl~in six months of the final federal determination, the FTB has two 
years from the date of the notice to issue its proposed deficiency assessment. (Stats. 
1999. ch. 987, 7 1, supra.) Also effective October 10, 1999, section 19060, subdivision 
(b) was revised to provide that if notice of an IRS adjustment is receivedfro~n the IRS 
c#er six months from the date of the final federal determination, the FTB has four years 
from the date of the notice to issue its proposed deficiency assessment. (Stats. 1999, ch. - 
987, $ 72. slr~x-a.) Neither of these revisions applies to the present case because 
plaintifis' dut). to report the IRS assessments at issue here arose in October 1996 when 
the IRS ;lssesslnents \\!ere made. Furthermore. even if the 1999 revisiol-1s of sections 
19059 and 19060 nrere applicable to this case. the FTB7s June 1999 NPA's ~vould  ha\^ 
I x x n  ~imcl?.. Since the Decetnber 23. 1998 notification from the IRS to the FTB \vas 
I C i C l \  C C I  ~iiol.c' t11;111 hix I I I C ) I ~ I ~ I S  L I ~ ~ C I -  tllc October 1996 date of  the lkdcr-r~l lindirig at issuc 
111 illis i,\sc. ~111~icr tlic I000 rc\'ision to scctioli 10060. sitbdii.isio~i ( I ? ) .  t l~c 1:'1'13 \ \ . o ~ t l c l  

I~a\.c I l ;~cl  li~itr !.c:lr-s to  issuc tllc NI'A's from thc Deccnllxr 23, 1998 IRS notice to tile 
I 1 ' 1 3  

I I I C  l~cl.~i~lc'lli por-tiolls ol'scctiot~ (1 l O j (d)  ol' title 20 01' the I!nitcd St;lles C ' O L ~ C .  \\.liicll 
~.clli;li~i I I I I C I I ; L I I ~ C C I  S ~ I ~ C C  Octobcr 1990. provide: 

"((1) 1)isclosu rc  to Stu tc tax offici;ils ;rnd Sta tc :mtl local law cnfot-ccmcnt 
;tgcncics.- 

"(1) In gcncr:~l.--Returns and return intbmlation with respect to lases imposed by 
chaptcrs I .  2. 0. 1 1, 12. 2 1 .  23, 24, 3 1,  32,44, 5 1 ,  and 52 and subchaptcr 11 of chapter 36 
.sIi;tll be opcl~ lo inspection by. or disclosure to, any State agency, body, or cotnmission. 
or its legal reprcsentntivc. which is charged under the laws of' such State with 
responsibility for- the administration of State tax laws for the purpose of; and only to the 
cstent ncccsswy in. the administration of such laws, including any procedures \vitll 
I.CSPC'CI 10 Ioc;i~ing any person who may be entitled to a refund. Such inspection shall be 
pcr~nittcd. o r  such disclosure madc. only upon written request by thc head of such 



their place to notie the FTB of the federal tax changes. This section of the Internal 

Revenue Code authorizes disclosure by the IRS of federal taxpayer information to state 

tax officials, such as the FTB, that would otherwise remain confidential under federal 

law. (See 26 U.S.C. 6103(a) & (d); and see People v. McLernore (1985) 166 

Cal.App.3d 7 18, 719, 720.) However, section 6103(d) of title 26 of the United States 

Code creates no obligation on the part of the IRS to "stand in the shoes" of federal 

taxpayers in their dealings with state tax officials. Moreover, California's sovereign 

taxing power is concurrent with that of the federal government. (See Gibbons v. Ogden 

( 1  824) 22 U.S. 1, 197; McCulZoch v. Madand (1819) 17 U.S. 3 16,425.) Regardless of 

any alleged obligation on the part of the IRS to notify the FTB of federal tax changes, 

California is entitled to require its taxpayers to self-report such changes and to modify the 

applicable statute of limitations to promote compliance. 

As described above, section 18622 obligated plaintiffs, as California taxpayers, to 

self-report to the FTB any change made to their federal tax returns within six months of 

agency, body, or commission, and only to the representatives of such agency, body, or 
comn~ission designated in such written request as the individuals who are to inspect or to 
receive the returns or return information on behalf of such agency, body, or con~mission. 
Such rcpresentntives shsll not include any individual who is the chief executive officer of 
sucll Statc or ivho is neitl~er an employee or legal representative of such agency. body. or 
co~~~in iss io~l  nor a person described in subsectio~l (n). I-lowever. sucb return inlbrmation 
shr~ll not be ciiscloscd to thc cstent that the Secretary determines that sucll disclosure 
\vould icicntib conlidcntial inli>r~nant or seriously impair ciitil 01. cl-iminal tss 
il~vcstiga~io~~. 

"(2) Disclosure to State audit agcncies.- 

"(A) In general.-Any returns or return information obtained under paregraph (1) by 
any Statc agency, body, or commission may be open to inspection by, or disclosure to, 
ofticers and employees of the State audit agency for the purpose ot; and only to the extent 
necessary in, making an audit of the State agency, body, or con~n~ission referred to in 
paragraph (1 ). 

..(B) State audit agency.-For purposes of subparagraph (A), the term 'State audit 
agency' means any State agency, body, or commission which is charged under the laws 
of the State with the responsibility of auditing State revenues and programs." (Boldface 
type in original.) 



the final deternlination of such changes. Plaintiffs' failure to do so. in turn. triggered the 

application of section 19060. thereby giving the FTB unlimited time to issue the NPA's 

to plaintiffs. The trial court was correct in concluding that the FTB issued the NPA's 011 

a timely basis. 

111. Due Pt.ocess 

Plaintiffs contend that "FTB mishandling" and "untimely processing" of the 

changes to their federal tax returns violated their due process rights to tile a timely appeal 

01' the October 1996 IRS finding against them. Plaintiffs clai111 that they "could and 

i\.ould have appealed" the IRS finding before the two-year period had expired if the FTB 

had issued its NPA's on a timely basis. Plaintiffs assert rhe]i. \\rere prejudiced by the 

runni~lg of the federal limitations period for filing an appeai of the  IRS finding and by 

their subsequent disposal of tax records pertinent to the !RS [inding. Because plaintiffs 

have failed to adequately support this contention on nppeai 1.1.1th reasoned argument and 

~citation of autl~oriv. we 'deem rhe argument waived. j l ; L i . l ; i  i.. B ~ i t l k  ~f'ilt)let.icn (1998) 

07 {'rll.r\pp.4th 779. 784-785. r Plaintiffs' wai1.c:. :lor\\~til~r,:ildil~g. the contention also . 
,'r.lls on its merits. 

'rhc FTI3 issued tlic hI'..\'s in a ~imcl!. I\lsliion i111,ii.:. .--.i.:i~li 19060. and p1;iintifl's 

:;::\:c tiir~~lc 110 s i~l~st ; l~i t i \~c slio\i.i~ig ol.;l~i>. otllcr . - ! i~ is l : ; i~~~i i i : :~~ '  error I>\.  tile la'Tl3. 0 1 1  

! . : :~ ,~ l~L~~ .  I 1 .  1 O t ) O .  l ~ l ; ~ i ~ i [ i ~ . l ~ > ~  <o:!::ci~t~Li !I 1 1 1 1 ~ .  ll<:i :I;;,:;.!:.: . ; : . i  : : ~ / ~ ~ . c s ~ l \ .  ~ ~ c l i ~ i ~ ~ ~ ~ i s l i c ~ l  
- .  . 

.-ic Il l< 10 :ll>l>c;~l tllc li~iili~ig \\.itil !ilc 1 [<5 or 1 1 )  L.oI~~L.:;\ !!)is : Ii l*.:'!!< ;!I ! 1 1 ~  '~ i i tc~ l  S U ~ C S  I . ~ I x  
. . 

! ~ I I I . [ .  1 1 .  pl:~ill\il~l's llopL~~1 1 , )  ,!i tlli.lll:;cl\~~s 0 1  !/lib : : ! : ! , :  1 :  :~!~i t :~ l ior~s  l~t.o\.idcd 10 

. . .  
:,I::!KI! CI.S ; I ~ ; I I I I S \  I L I ~ L I S C  ; I S S C S . S I ~ ~ ~ I ~ ~ ~  I>!. ~ 1 1 ~  I.''I'II I . I I ICICI .  ;!:: , .!.:':. I < C ~ . ~ I I L I ~  ;111cl ' I . : l s i ~ ~ i t ) ~ i  

. . 
!, 't!(lc. ~ > l ; ~ i l i t i l ' l >  \ \ . ~ I*c  ol>ligcci [o  c~.)llll>l!. \\.ill1 1 1 1 ~ '  :.:!;I[:' !,I,.'. ..:,.:t:i:.~tlg tIi:11 tllc!, I'Cl>oSt 1 1 1 ~  

, . 
I l<S lintling to the I.''I'I3 thc~iis~l\ .cs unclcr scctiori . l SO:'. ! .::is. ;~l:1i1itifl3. o1v11 lack 01. 

liiiigcncc is tllc rc;~soll \V]I!. tllc!. rccciiec n o  17ro!~i.:i(i1: . i . O ~ i i  !./lc otI1C'r st;ll~~tCS 01' 

iili1ir:itions \\.ithi11 thc I<cvcnuc ancl I';~siitio~l ( 'ocic- .  

I \:. k,..~/O/>/>'~t 

1'1ainrill's' claims for cstol,pcl arc cclually : \ . i i l i f )~~ i  i:l~:-il. I'lr~i~itill's c;un~lol claim 

ignorance ol'thc Icgnl cflkct ot'tlicir l':~ilurc to cornpi!. \\.iiii . ~ c t i o n  19060. In ;tddition. 

X 



they have conceded in the complaint that they failed to notify the FTB of the IRS finding. 

Hence, plaintiffs are unable to allege any reasonable basis to rely upon the statutes of 

limitations contained within the Revenue and Taxation Code. (See Berkeley Police Assn. 

v. City of Berkeley (1977) 76 Cal.App.3d 931, 938-939; Kunstman v. Adirizzi (1965) 234 

Cal.App.2d 753, 757; and see generally People ex rel. Franchise Tax Bd. v. Superior 

Court (1985) 164 Cal.App.3d 526,552.) . 

V .  Declaratory Relief 

Plaintiffs contend that the trial court erred in sustaining the demurrer to their 

second cause of action seeking a declaratory judgment that the FTB had no lawful 

authority to record a tax lien against plaintiffs for the uncollected interest allegedly 

accruing on the disputed state taxes before plaintiffs paid them, and on the interest on the 

unpaid interest which has accrued while plaintiffs have litigated the merits of their tax 

r e h d  claim. Plaintiffs assert that section 19221 does not authorize a lien for interest on 

disputed taxes, and that no lien for disputed taxes may be initiated or maintained under 

that section while a suit for refund is pending. The FTB disagrees, contending that 

section 19221, subdivision (a) expressly authorizes the type of tax lien complained of by 

plaintiffs. We conclude that the FTB's analysis is correct. 

In an appeal from a dislnissal on demurrer of a declaratory relief cause of action. 

appellate co~u-ts nor~nally appl! an abuse of discretion standard. I-lowever. \\.here. as in 

this case. the facts are not i l l  dispute. the appellate court can inciepel~dently determine 

\\,hctIier clcclantory I-clicl' is n propcr remcd>. as a ~ L I ~ C  L ~ L I C S ~ ~ O I I  of' la\\.. (C'../.L. 

( 'o17.vt1.ttctiou, 117~'. 1,. U~I;\*CI..YLI~ /'lll/lrhin,q ( 1  093) i 8 Cal.iIpp.4th 376. 383: Eisenberg 

et a]., Cal. Practice Guide: Civil Appeals and Wriw (The IZuttcr Ciroup 2003) 11 8: 136.4- 

8: 136.5, pp. 8-78 to 8-79.) 

Here, the pertinent portion of section 19221, subdivision (a), which remains 

unchanged since 1996, provides: .'If any taxpayer or person fails to pay any liability 

imposed under Part 10 . . . or Part 1 1 . . . at any time that it becomes due and payable, the 

amount thereof, (inclttding uny in~erest, additional amount. addition to tax, or penalty, 

together with any costs that may accrue in addition thereto) shall thereupon be a perfected 



1 

and enforceable state tax lien." (Italics added.) This wording is unambiguous in 

allowing the lien to include interest on taxes owed, in addition to the amount of the tax 

itself. Where. as here. the language of a statute is unambiguous, there is no need to 

engage in further construction of the statute and courts should refrain from doing so. 

(rl,yne111 1: S/ate Bd. of Equalization (1999) 21 Cal.4th 310, 329-330; Cl~en v. Franchise 

TCLY B0tn.d ( 1998) 75 Cal.App.4th 1 1 10, 1 12 1 .) Further, plaintiffs' interpretation of the 

stature is  inp persuasive since it would render the Legislature's inclusion of the wording 

.-an!. inrerest" within the section mere surplusage. (Agnew, at p. 330.) 

Moreo\ler. plaintiffs have presented no citation of authority to indicate the FTB's 

lien power under section 19221 excludes interest due on the unpaid taxes or the interest 

accruing ~vhile a taxpayer's refund action remains pending. Existing case authorities 

establish that accrued interest on a disputed tax payment is different than the "tax" debt 

itself. and that a taxpayer is not obligated to pay the interest due or accruing on a disputed 

tau payment as a precondition to pursuing a refbnd action against the FTB. (E.g., Agnelv 
i 

1.. S~I I IC  &/. o f  i l i i n  supm, 2 1 Cal.4th at pp. 3 14-3 15, 333-334 [payment of 

nccrued interest not n prerequisite to bringing a refund action]; Chen 11. Franchise Tux 

Drrrl~.t i .  .\zll~i.cl. 75 Cal..4pp.4th at p. 1 123-1 124 [same].) However. none of the authorities 

c . i~c .~ i  I)!. pl;~i~l~ii'l's Il:l\.c ~strictcd in :my way the FTB's ability to sccu1.c f~ttiirc pn!.tnent 

:)I' ~ I I ! C I Y ~ !  i l l i c '  ; l l l ~ I  ;~ccrtlit~g OII ;t ~lispittcd tax ~ii>'llletlt th~i1gll LISC ( ~ l ' t l l ~  I " l ' l 3 ' ~  ~t;\tilt~r!. 

1 I o \  c llcc;it~sc plainti t l i  lini*c oll'cred no pertinent legal authority to support thcir 

i l 1 . 1  j I L ~ I ~ ~ c  1 )!I 11iih 1 7 o i n 1 .  \\.c ~Icciii i~ t c r  Ilc t~ithoitt li~undation and tlo nor tiiscuss i t  ti11-tIlcr. 
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VI. Trial Court S Statentent of Reasons 

Plaintiffs contend that the trial court abused its discretion by failing to set forth its 

reasons for sustaining the demurrer without leave to amend. Again, plaintiffs present no 

citation of authority or reasoned argument to support the contention, and therefore we 

deem it waived. (Ellenberger v. Espinosa, supra, 30 Cal.App.4th at p. 948.) 

VII. Conclusion 

None of plaintiffs7 contentions have merit. We hrther conclude that plaintiffs 

have failed to show that they could amend any of their claims to change the legal effect 

of their first amended complaint. Consequently, the trial court was correct to sustain the 

FTB's demurrers without leave to amend. (See generally Goodman v. Kennedy (1976) 

18 Cal.3d 335, 349.) 

DISPOSITION 

The judgment of dismissal in favor of the FTB is affirmed. The FTB shall recover 

its costs on appeal. 

SIMONS. J. 

Wc concur. 

JONES, 13.J. 

GEMELLO, J. 


